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This is an appeal froma judgnent entered by the

Ander son County Chancery Court hol ding that the Appellee's



condom ni um uni ts should be classified as residential property
and assessed at 25 percent of their value for property tax
pur poses rather than being classified as industrial and

commerci al property and assessed at 40 percent of their val ue.

Ander son County, the Cty of Cak Ridge, and the
Tennessee State Board of Equalization (collectively referred to
as "Appellant”) raise two issues on appeal. W re-state them as

foll ows:

I. The Trial Court erred in denying the
Appellant’s notion to dismss for lack of jurisdiction
because the Appellee failed to exhaust its
adm ni strative renedi es before the State Board of
Equal i zat i on.

I1. The Trial erred in determ ning that the
Appel | ee’ s condom ni uns shoul d be cl assified as

residential property rather than industrial and
conmer ci al property.

The facts were stipulated to by the parties and are not
in dispute. The Appellee is a Tennessee Corporation with its
of fice and principal place of business in Cak Ridge, in which it
devel oped a condom ni um proj ect consisting of 86 condom ni um
units. I n connection with its devel opnent of the condoni ni um
units, the Appellee filed the necessary instrunments to effect a
hori zontal property reginme. The condom ni um project consisted of
19 buil di ngs, each containing four to six individual condom nium

uni ts.



The entire devel opnent was structured pursuant to the
Hori zontal Property Act.' Each unit was offered for sale
separately as a single unit residence. Six condom niumunits
have been sold. The remaining 80 units, which continue to be
offered for sale as separate residential units, are being

rent ed. ?

The Anderson County Tax Assessor determ ned that the
units owned by the Appellee should be classified as industrial
and comercial property and i nposed an assessnent of 40 percent
of the value of the property for determ ning the property taxes.
The Tax Assessor al so determ ned that the six condom niumunits
that were individually owned should be classified as residenti al
property and i nposed an assessnent of 25 percent of the val ue of

the property for determning their property taxes.

Al'l 86 condominiumunits were constructed in the sane
manner in terns of appearance, size, |ocation, construction or by
any ot her objective standard. They were all two bedroom
condom niumunits. The only difference was the ownership of the

unit.

T.C.A. 66-27-101 et seq.
2 The Appellee's complaint alleges that "in order to reduce the
costs of carrying the Units and to provide for the occupancy of the Units
while they are awaiting sale, those Units that have not been sold are made
avail abl e for occupancy by others on a nightly, week to week, nonth to nonth
or other short term basis."”



On Septenber 28, 1992, the Appellee filed an appeal of
its property tax assessment to the Tennessee State Board of
Equal i zation. An Administrative Law Judge for the State Board of
Equal i zation notified the parties that the appeal would be heard
on February 17, 1993. The Appellee wthdrew its appeal before
the matter was heard and filed suit in Anderson County Chancery

Court seeking relief.

The Appel lant contends that the Trial Court erred in
denying the notion to dismss for |ack of jurisdiction because
T.C. A 67-5-1501 grants the State Board of Equalization
jurisdiction over the valuation, classification and assessnent of
property,® and the Appellee failed to exhaust this administrative
remedy. "It is a settled rule in this State and is the general
rule in other jurisdictions that 'where an adm nistrative renedy
is provided by statute, relief nust be sought by exhausting this

remedy before the courts will act.'" Bracey v. Wods, 571 S. W 2d

828 (Tenn. 1978).

However, there is a well-established exception to the
above stated rule that allows a party to bring suit in a state
court and by-pass the adm nistrative process when only | egal
issues are in dispute. "[A] taxpayer ought not to be required in
all cases to go through boards of equalization or other

adm ni strative procedures in order to raise strictly |ega

3 "The state board of equalization has jurisdiction over the val uation,

classification and assessnment of all properties in the state.” T.C. A. 67-5-
1501.



I ssues." Fentress County Bank v. Holt, 535 S.W2d 854 (Tenn.

1976). It is undisputed that only legal issues are at issue.
Thus, the Appellee was not required to exhaust its adm nistrative
remedi es. The Anderson County Chancery Court had jurisdiction to

resol ve the case.

The Appellant next clains that the Trial Court erred in
finding that the condom niuns should be taxed as residenti al
property rather than industrial and comrercial property. Under
t he Tennessee Constitution, real property is subclassified into
four categories: public utility, industrial and conmercial,
residential and farm Tennessee Constitution, Article Il
Section 28. The Constitution further requires that commerci al
real property be assessed at 40 percent of its appraised val ue,
while residential property is assessed at 25 percent of its
apprai sed value. The Constitution does not define the property
subcl assifications other than to note that "residential property
containing two (2) or nore rental units is hereby defined as

i ndustrial and conmercial property."*

The Appel |l ee contends that since the Horizontal

Property Act assesses condoni ni uns individually,® each

4 See also T.C.A. 67-5-501 which provides that "[all] real property
which is used, or held for use, for dwelling purposes which contains two (2)
or more rental units is hereby defined and shall be classified as '"industria
and comnmerci al property."'"

5 The Horizontal Property Act provides in part as follows:

Taxes, assessments and ot her charges of any
taxing unit of this state, or of any politica
subdi vi si on, or any ot her taxing or assessing
authority shall be assessed against and coll ected

5



condom ni um shoul d be treated as a separate piece of property,
just as a single famly residence is treated as a separate piece
of property. According to the Appellee, once the determ nation
is made that a condominiumis a separate piece of property, then
application of that determ nation would preclude a finding that
one unit, even if rented, contains two or nore rental units. The
Trial Court agreed with the Appellee’s position and held as

fol |l ows:

The Court believes that these condom niumunits should
not be treated differently fromsingle famly residen-
tial units, which are assessed at 25% of val ue w t hout
regard to their ownership. These are individual
condom nium units and do not constitute two or nore
rental units as a tax entity or a tax parcel, and they
shoul d not be treated differently fromthose condom n-
iumunits that have been sold, all being the sane
residential units for tax purposes and the assessnent
shoul d be at 25% of val ue.

The Appel l ant asserts that the Constitution and the
Hori zontal Property Act should not be read so narrowy. The
Appel I ant relies upon a decision by the State Board of
Equal i zation in support of its position. The Board in that case
hel d that owners who rent multiple condominiumunits, built
pursuant to the Horizontal Property Act, should have their
property classified as comercial. The Board reasoned as

foll ows:

on each individual apartnment, each of which shall
be carried on the tax books as a separate and
distinct entity for that purpose, and not on

the building or property as a whol e.

T.C.A. 66-27-120(a).



[ T] he [Horizontal Property] Act requires separate
assessnent of condom niumunits but does not explicitly
address the issue of classification. The state
Constitution, on the other hand, clearly intends that

i ncome producing property be classified as comerci a
even when it is used for dwelling purposes, if the
property contains nore than a single rental unit. W
shoul d avoid a construction of the Horizontal Property
Act which places it at odds with the state Constitu-
tion. Tenn. Code Ann. 8§ 66-27-120 requires separate
assessnent of condomniumunits primarily to relieve

i ndi vi dual condom ni um owners who pay their taxes of
the possibility of forfeiting their interests when the
bui l ding or property as a whole is sold for delinquent
taxes. This purpose can be achieved wi thout retreating
fromthe higher classification mandated for nulti-unit
rental property under the Constitution.

An owner of a single-famly dwelling may rent the
property to another without |osing the residential
classification. The owner of a single condom nium
shoul d be treated simlarly, but special circunstances
are presented here. Miltiple condom niumunits, in
this case in the sane buil ding under common ownership,
are here being rented to others as "apartnents.” Such
circunstances fall clearly within the constitutiona
intent to classify inconme producing property as
conmer ci al .

In Re Powers and Associates, a decision by the Tennessee State

Board of Equalization (COctober 6, 1988).

We acknow edge that both parties’ positions are well
reasoned; however, fundamental fairness |eads us to the
conclusion that the Appellee’ s condomi niumunits should be
classified as industrial and commercial property. The Horizontal
Property Act should not be read to provide condom niumrenters a
safe haven fromthe higher tax rate. As long as two or nore
condom niumunits are being used as rental units, the property

W ll be classified as comercial. Qur decision falls clearly



within the constitutional intent to classify inconme producing

property as commerci al .

For the foregoing reasons the judgnment of the Tri al
Court is vacated and the cause renmanded for proceedi ngs not
i nconsistent wwth this opinion. Costs of appeal are adjudged

one- hal f agai nst the Appellant and one-hal f agai nst the Appell ee.

Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.



